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EAST AREA PLANNING COMMITTEE 3
rd

 April 2019 

 

Application Number: 17/03101/FUL 

  

Decision Due by: 23rd January 2018 

  

Extension of Time: 11
th

 April 2019 

  

Proposal: Erection of 4 x 2 bed flats, 2 x 1 bed flats, 2 x 4 bed 
dwellinghouse, 1 x 3 bed dwellinghouse (Use Class C3) and 
associated external works. Provision of amenity space, car 
parking and bin/cycle stores. 

  

Site Address: Ashlar House Adjacent 2 ,  Glanville Road,  Oxford,  
OX4 2DD 

  

Ward: Cowley Marsh Ward 

 

Case Officer 

 

Tim 
Hunter/Hayley 
Jeffery 

 

Agent:  Simon Sharp 
JPPC 

Applicant:  Cantay Estates Ltd 

 
 

Reason at Committee:  The proposal was previously  reported to the East Area 
Planning Committee on 7

th
 March 2018 who resolved  to grant permission subject to 

a S106 Agreement which secured the affordable housing provision.  Since that time, 
the applicants have confirmed that they are  now not willing to enter into the S106 
Agreement to secure a contribution towards off site affordable housing provision so 
the application needs to be reported back to Committee 
 
 

 

1. RECOMMENDATION 

 
1.1. East Area Planning Committee is recommended to:  

 

1.1.1. refuse the application for the reasons given in the report, and 

1.1.2. agree to delegate authority to the Head of Planning, Sustainable 
Development and Regulatory Services to: 

 Finalise the reasons for refusal as set out in this report including such 
refinements, amendments, additions and/or deletions as the Head of 
Planning, Sustainable Development and Regulatory Services considers 
reasonably necessary and issue the decision notice. 

 

2. EXECUTIVE SUMMARY 
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2.1. This report considers the applicant’s unwillingness to enter into a S106 
Agreement to provide a financial contribution towards off-site affordable housing 
provision in line with policy HP4 of the Sites and Housing Plan.  At its meeting on 
7

th
 March 2018, the EAPC resolved to grant planning permission subject to the 

conditions set out in the report and the completion of a S106 Agreement to 
secure a contribution towards off site affordable housing provision.  A copy of 
this previous report is attached at Appendix 2 and should be read in conjunction 
with this current report in terms of the detailed matters (bar affordable housing 
which is updated in this current report).   
 

2.2. Following the resolution by EAPC and after much negotiation relating to the 
S106 Agreement, the applicant’s new agent has advised Officers that they are 
unwilling to pay a contribution towards off site affordable housing provision.  As 
there is no viability case being put forward, the absenced of a  contribution 
towards off site affordable housing would be contrary to policy HP4 of the Sites 
and Housing Plan.  The acute affordable housing need in Oxford is a material 
consideration to which significant weight should be attributed to this adopted 
development plan policy and outweighs the provisions of the NPPF and any 
conflict with it.  It is therefore recommended that the application be refused for 
the reason given.   

 

3. LEGAL AGREEMENT 

 
3.1. As set out previously, a S106 Agreement is required to secure financial 

contributions towards the delivery of affordable housing off-site but the applicant 
is unwilling to pay such a contribution and enter into the necessary Agreement 
under the terms of Section 106 of the Town & Country Planning Act 1990 to 
secure this.  As such the application should be refused.   

 

4. COMMUNITY INFRASTRUCTURE LEVY (CIL) 

 
4.1. The proposal would be liable for a CIL payment if otherwise found to be 

acceptable. 

 

5. SITE AND SURROUNDINGS 

 
5.1. The site is located within a residential area just off the Cowley Road. Whilst there 

were formally a variety of commercial uses in the area, most of these have now 
been replaced by housing and student accommodation.  
 

5.2. One of the last is the current application site, which was last in use as a builders 
yard.  There was previously a single storey, somewhat utilitarian building towards 
the front of the site but this has been demolished since the application was 
previously reported to Committee. All of the site is therefore open and devoid of 
built form. 

 
 
 
 

5.3. Ashlar House, Glanville Road: 
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© Crown Copyright and database right 2011. 
Ordnance Survey 100019348 
 

6. PROPOSAL 
 

6.1. The application proposed the erection of nine new dwellings following the 
demolition of the builder’s yard and associated building. The dwellings would be 
created as; a block of six flats with a frontage onto Glanville Road and one 
terrace of three dwellings to the rear, served off a new access, adjacent no.2 
Glanville Road, along the line of the entrance used previously to access the 
storage area for the builder’s yard.  Full details can be found in the previous 

report attached at Appendix 2.   
 

6.2. The main body of the report below will assess what has happened since EAPC 
last considered to the application. 

 

7. UPDATED RELEVANT PLANNING POLICY 

  
7.1.  The following policies are relevant to the application: 
 
Topic National 

Planning 
Policy 
Framework 
(NPPF) 

Local Plan Core 
Strategy 

Sites and 
Housing Plan 

Other 
Planning 
Documents 

Emerging  
Local  
Plan 

Design 12 
 

CP6, CP8, 
CP11, HE9,  

CS18_,  HP9_,   DH1 

Housing 5  CS23_,  HP2_, HP4_, 
HP12_, 
HP13_, 
HP14_,  

Affordable 
Housing 
and 
Planning 
Obligations 
SPD 

HP2 in 
particular and 
HP1 
H4 
H10 
H14 
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Balance of 
Dwellings 
SPD 

H15 
H16 

Commercial 6  CS28_,    E1 

Transport 9 CP1, TR1, 
TR3, TR4,  

 HP15_, 
HP16_,  

Parking 
Standards 
SPD 

M1 
M3 
M4 
M5 

Environmen

tal and 

Natural 

Environmen

t 

11, 13, 14 
and 15 

CP18 CS9_, 
CS11_,  
CS12 

 Energy 
Statement 
TAN 

RE1 
RE2 
RE3 
RE4 
RE6 
RE7 
RE9 

Misc  CP.13, 
CP.24, 
CP.25 

 MP1 Waste Bin 
Storage 
and Access 
Requiremen
ts for New 
and Change 
of Use 
Developme
nts 
Technical 
Advice Note 

 

 

8. PLANNING MATERIAL CONSIDERATIONS 

 
8.1. Officers consider the determining issues to be: 
 

i. Affordable Housing 
 

i. Affordable Housing 
 

8.2. This report is to be read in conjunction with the original report attached at 

Appendix 2.    The matters and conclusions set out in the attached report 
relating to the Principle of Development as well as the detailed matters (apart 
from Affordable Housing) remain valid.   
 

8.3. In terms of Emerging Local Plan Policy while this has limited weight at the 
present time, for completeness it is necessary to briefly comment on the 
emerging policies with regards to the principle of the development.  Previously 
the principle of development was assessed against the Oxford Core Strategy 
Policy CS28 and the proposals were considered to have satisfied this policy with 
supporting evidence being submitted.  The evidence demonstrated that the then 
vacant builder’s yard had been marketed for over two years without a suitable 
commercial occupant being secured and it was concluded that the loss of the 
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vacant builder’s yard would not lead to a loss of existing jobs nor would it result 
in the loss of small business units.  The Emerging Policy is consistent with this 
and policy CS28 of the Core Strategy.   Under the emerging policies, the site 
would be regarded as a Category 3 employment site under draft policy E1 of the 
Oxford Local Plan 2016-2036.  Policy E1 states that planning permission will only 
be granted for the loss of any employment floorspace on Category 3 sites to 
residential development subject to the site or building no longer being suitable for 
its existing business use owing to its changing operational needs; and no other 
future occupiers can be found through the production of evidence to show the 
premises or site has been marketed unsuccessfully both for its present use and 
for potential modernisation or regeneration for other employment generating 
uses.  The previous evidence submitted would also satisfy the emerging policy 
which as stated only has limited weight at the present time in any event.   

 
8.4. In terms of affordable housing, as set out in the previous report the site area is 

below the 0.25 hectare threshold and is not required to make any on-site 
affordable housing provision under Policies CS24 of the Core Strategy or HP3 of 
the Sites and Housing Plan.  Policy HP4 of the Sites and Housing Plan however, 
requires smaller sites of less than 0.25 hectares to provide a financial 
contribution towards off-site affordable housing.   

 

8.5. Notwithstanding the original committee resolution, the applicant’s newly 
appointed agent has recently sought to argue that a contribution towards off site 
affordable housing is no longer required for a number of reasons.  In summary, 
firstly the agent relies on the revised NPPF published in July 2018 and in 
particular paragraph 63 which states that the provision of affordable housing 
should not be sought for residential developments that are not major 
developments, other than in designated rural areas (where policies may set out a 
lower threshold of 5 units or fewer).  Selected appeal decisions are also relied 
on.  Secondly, the agent argues that there is strong evidence to suggest that the 
continued application of Policy HP4 is having a deleterious effect upon the 
supply of housing coming forward on sites of 4-9 units in Oxford, and does not 
actually deliver any meaningful contributions. Thirdly that policy HP4 of the Sites 

and Housing Plan is not NPPF compliant so should have reduced weight with 
greater weight being given to the NPPF.  The agents conclude that a planning 
obligation should not be sought because it is unnecessary to make the 
development acceptable in planning terms with the issue of affordability being 
one which afflicts the City as a whole, rather than being directly resultant from 
one development i.e. this proposal. 

 

8.6.  In response to this, Officers maintain their position that it remains appropriate to 
continue applying policy HP4 of the Sites and Housing Plan and seeking 
affordable housing contributions because of the exceptional affordability issues 
in Oxford, taking into account the local evidence of affordable housing need 
supporting the LPA’s application of the policy. The decision maker has discretion 
in applying his or her judgment as to where the balance should lie, drawing on 
the evidence presented.  
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8.7. In this instance the evidence taken into account is contained within the City 
Council’s Position Statement on Exceptional affordable housing need in Oxford 
dated March 2017.  This statement is a material consideration as to why the 
Council regard policy HP4 as being applicable.  Crucially, the statement brings 
together the various evidence documents and data which explains the scale of 
the affordable housing crisis in Oxford; why the need for affordable housing is so 
great in Oxford and the significance of small sites in the supply of affordable 
housing which together explains why an exception to the NPPF is justified when 
considering affordable housing contributions from small sites (less than 10 units) 
in Oxford.  In summary: 

 
a) The level of need for affordable housing (as identified in the Strategic Housing 

Market Assessment (SHMA)) is extremely high, both as a proportion of the 
Objectively Assessed Housing Need (OAN) for Oxford, and also in comparison 
with the affordable housing needs of the rest of Oxfordshire or the wider region. 
The very high need for affordable housing implies a pressure to continue to apply 
the Council’s existing policy in full;  
 

b) Oxford suffers from extortionate house prices, the highest house price to earnings 
ratio in the country for the last few years, and very high private rent levels. These 
factors mean many households cannot and will not be able to afford market 
housing to buy or privately rent in Oxford. Many traditional ‘affordable’ housing 
tenures or government-backed initiatives such as starter homes are also out of 
reach for many Oxford residents, and social rent plays a key role in meeting 
housing needs. This means that around 40,000 people have to commute into 
work in Oxford every day, because they are forced to live further distances away 
in order to be able to afford a home to rent or buy; 

 
c) Similar but less extreme conditions existing in several other authorities in the 

south-east region, however Oxford additionally faces huge challenges in 
providing any supply of affordable housing:  Its urban nature, its very tight 
administrative boundaries, and the almost complete absence of greenfield sites 
and heavy reliance on small sites for supply means that there are no ‘easy’ sites 
where policy-compliant provision of affordable housing can be achieved. In recent 
years small sites have provided up to 100% of completions; 

 
d) Financial contributions from development towards affordable housing are 

essential in tackling the affordability crisis in Oxford, and there is no evidence that 
local policies for small sites adopted in 2013 have negatively affected the rate of 
housing delivery (as shown in the housing land supply and housing trajectory) or 
on the engagement of small and medium sized developers in the local housing 
market. The policies are robustly evidenced and have been tested through 
examination (Sites & Housing Plan 2013), confirming they are compliant with the 
NPPF and the flexibility in the policies ensures they do not place disproportionate 
burden on developers. The peaks and troughs in delivery during this period are 
within normal parameters of variation for an urban authority and Oxford’s past 
delivery rates; and 

 
e) Changes in government policy in recent years, which has had particular 

implications for urban areas such as Oxford, has also severely reduced the ability 
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of the City Council to deliver affordable housing from either developer 
contributions or directly from City Council programmes. Initiatives including Right 
to Buy, Welfare reform, and permitted development changes, have all negatively 
impacted on the supply of affordable homes in Oxford. It is clear that the Council 
will have to consider all means of achieving affordable housing provision in 
Oxford if it is to tackle the need for affordable housing. The provision of 
contributions towards affordable housing on small sites will be an essential part of 
this delivery alongside other programmes.  

 
8.14  The culmination of these factors in the context of Oxford is that the financial 

contributions from small sites is making an essential contribution to the 
provision of affordable housing in the face of exceptional need and supply 
issues. As such, the City Council consider that local circumstances exist to 
justify its continued operation of local policies seeking the provision of 
affordable housing on sites of 10 or less dwellings, as an exception to the 
2018 revised version of National Planning Policy Framework.  Local 
circumstances are a material planning consideration and the issue of off-site 
affordable housing provision from small sites under policy HP4 for all of the 
above reasons is an issue that should be attributed significant weight.  While 
the revised NPPF is also a material planning consideration which weighs in 
the balance, Officers believe the significant weight that should be given to 
affordable housing provision and policy HP4 outweighs the revised NPPF and 
the conflict with it.    

 
8.15 It is also highly relevant that previous Planning Inspectors have had regard to 

this issue in Oxford.  An appeal at 8 Hollybush Row Oxford 16/01541/FUL, 
APP/G3110/W/16/3165091, had regard to this issue and on presentation of 
evidence of Oxfords acute housing problems, the Inspector in dismissing the 
appeal for 7 dwellings stated in para 14 

 

“For all the above reasons, the exceptional level of need for affordable 
housing in Oxford warrants full weight being applied to DPD Policy HP4. 
Therefore, a financial contribution towards the provision of affordable housing 
elsewhere in Oxford would satisfy the tests in Section 122(2) of the 
Community Infrastructure Regulations 2010 and paragraph 204 of the 
Framework. As a result, in the absence of a completed Planning Obligation 
the proposed development would not accord with DPD Policy HP4 and it 
would not contribute to creating sustainable, inclusive and mixed communities 
as required by paragraph 50 of the Framework.” 

 
The date of this appeal decision was 12

th
 July 2017. 

 
8.16 In terms of the passage of time since the application was previously 

considered at Committee in excess of a year ago, it is important to note the 
actions of the applicant throughout this period.  Initially following Committee, 
discussions took place with the applicant’s agent at that time and solicitor in 
terms of the drafting and wording of the S106 Agreement.  The applicant 
themselves made contact in July last year and negotiations continued until the 
end of the October.  These negotiations with the applicant centred around the 
interpretation of the Council’s Affordable Housing SPD and how the affordable 
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housing contribution would be calculated.  At no time did the applicant advise 
that they did not want to enter into a S106 Agreement and instead appeared 
willing subject to the detailed matters which Officers were doing their best to 
assist with.  Officers then became aware that the applicant was trying to sell the 
land towards the end of 2018 and communications with the applicant stalled.  
Officers were surprised therefore to receive the latest communication from the 
applicant’s new agent setting out their new position and unwillingness to secure 
a contribution via a S106 Agreement, asking for the application to be 
reconsidered and that they would  appeal against a refusal if Officers were not in 
agreement or against non-determination if progress was not made.   
 

8.17 Policy HP4 of the Sites and Housing Plan states that if it can be demonstrated 
that a full contribution would make the development unviable, the Council will 
accept a lower contribution in accordance with Appendix 2 of the Sites and 
Housing Plan.  No such argument is being advocated in this case.  Accordingly 
and in light of all of the above, the proposals are now considered to be contrary 
to policy HP4 of the Sites and Housing Plan.   

 

8.18 In terms of the emerging policy position with regards to affordable housing this 
is set out in policy H2 of the draft Oxford Local Plan 2016-2036.  This is 
consistent with policy H4 of the Sites and Housing Plan.  The emerging policy 
continues to seek a financial contribution from sites of 4-9 units equivalent to 
15% of the gross development value unless an applicant can demonstrate 
particular circumstances that justify the need for a viability assessment, and 
through an open book exercise demonstrate the affordable housing requirement 
to be unviable, a cascade approach should be worked through with the City 
Council until development is viable.  While limited weight can be given to this 
policy, it is important to note that the emerging policy maintains the Council’s 
position with respect to affordable housing contributions on sites of 4-9 units.   

 

9. CONCLUSION 

 
9.1. As a starting point the correct approach for the determination of the application is 

in accordance with Section 38 (6) of the Planning and Compulsory Purchase Act 
2004 which requires proposals to be assessed in accordance with the 
development plan unless material considerations indicate otherwise.  
 

9.2.  The National Planning Policy Framework recognises the need to take decisions 
in accordance with Section 38(6) but also makes clear that it is a material 
consideration in the determination of any planning application. The main aim of 
the NPPF is to deliver Sustainable Development, with Paragraph 14 the key 
principle for achieving this aim. The NPPF also goes on to state that 
development plan policies should be given due weight depending on their 
consistency with the aims and objectives of the Framework. That is to say that 
development plan policies should not necessarily be considered out of date 
merely because they have been adopted prior to the publication of the 
framework. There is a judgement that needs to be made with respect to their 
degree of consistency with the Framework when determining what weight should 
be attributed to them in the decision making process, or whether they should be 
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deemed out-of-date 
 

9.3. The relevant development plan policies listed in this report and suggested 
reason for refusal and their consistency with the aims of the framework are set 
out in detail above. The policies are considered to be consistent with the general 
aims of the Framework in terms of seeking affordable housing generally and 
where there are inconsistencies in terms of the off site provision from smaller 
sites, for the reasons detailed and the particular circumstances of Oxford which 
has been heavily evidenced, it is considered that this justifies an exception from 
the NPPF and still delivers on the overall aim of the NPPF to deliver affordable 
housing.  Therefore the inconsistency with the NPPF due to the particular 
circumstances does not reduce the weight or make them out-of-date with the 
resultant effect being to engage the second bullet point in the second “decision 
taking” part of Paragraph 14 of the NPPF. This is because such a balancing 
exercise could still be carried out as an assessment of the impact of any material 
considerations relating to a development proposal under Section 38(6) of the 
Planning and Compulsory Purchase Act 2004.  

 

9.4. Therefore while being acceptable in all other respects, when balancing the 
material considerations the proposals are considered contrary to policy HP4 of 
the Oxford Local Plan by failing to secure a contribution towards off site 
affordable housing provision.  Officers consider that the very valid material 
consideration of the acute affordable housing need in Oxford coupled with the 
contribution off site affordable housing provision from smaller sites makes to this, 
is a matter to which significant weight can be attached.  In balancing this with the 
provisions of the revised NPPF to which weight must also be attached, Officers 
consider that the affordable housing need in Oxford outweighs any conflict with 
the NPPF for the reasons given.   

 
9.5.   It is recommended that the Committee resolve to refuse planning permission for 

the development proposed for the following reason: 
 

The proposal fails to make provision for financial contributions towards the 
delivery of off-site affordable housing in Oxford or to robustly justify on viability 
grounds why a lesser financial contribution towards off-site affordable housing 
provision would be appropriate. Consequently the proposal fails to meet the 
requirements of Policy HP4 of the Sites and Housing Plan 2011-2026, Policy 
CS24 of the Oxford Core Strategy 2026 and the principles set out in the 
Affordable Housing and Balance of Dwellings SPD. 

 

10. APPENDICES 

 

Appendix 1 – Block Plan 

Appendix 2  - Previous report to EAPC on 7
th

 March 2018 

 

11. HUMAN RIGHTS ACT 1998 
11.1. Officers have considered the implications of the Human Rights Act 1998 in 

reaching a recommendation to refuse this application.  They consider that the 
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interference with the human rights of the applicant under Article 8/Article 1 of 
Protocol 1 is justifiable and proportionate for the protection of the rights and 
freedom of others or the control of his/her property in this way is in accordance 
with the general interest. 

 

12. SECTION 17 OF THE CRIME AND DISORDER ACT 1998 
12.1. Officers have considered, with due regard, the likely effect of the proposal on the 

need to reduce crime and disorder as part of the determination of this 
application, in accordance with section 17 of the Crime and Disorder Act 1998.  
In reaching a recommendation to refusal of planning permission, officers 
consider that the proposal will not undermine crime prevention or the promotion 
of community. 
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